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IN THE 


i 

i 


United States Court of 

District of Columbia. 


l 



No. 9755. 


IRA CHASE KOEHNE, JOHN A. SAVAGE, Appellants, 

v. 

W. BRUCE MATTHEWS, U. S. Marshal, CURTIS I^EID, 
Resident Superintendent, District of Columbia Jail, 
Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTION. 

Jurisdiction of this Court in this cause is derived £rom 
Sec. 101 Title 17, Chap. 1,1940 D. C. Code. 

STATEMENT OF CASE. 

Appellant Ira Chase Koehne as petitioner and appellant 
John A. Savage as relator duly filed in the Court bel^w a 
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petition for the Writ of Habeas Corpus against the appel¬ 
lees (App. 1-4) charging the unlawful deprivation of the lib¬ 
erty of appellant Savage by appellees under the purported 
judgment of the criminal division of the municipal court 
for the District of Columbia and thereby unlawfully depriv- 
ing appellant Savage of his liberty notwithstanding his 
freedom therefrom provided in a number of guarantees of 
the Federal Constitution specifically set forth in the peti¬ 
tion for the Writ of Habeas Corpus (App. 1-4). That said 
petition was duly filed in the Court below by appellant Ira 
Chase Koehne, acting in behalf of appellant John A. Savage 
to overcome the incapacity of appellant Savage by his said 
deprivation of his liberty (Title 16, Sec. 801 D. C. Code 
1940). 

That said petition for said writ clearly and definitely 
stated numerous different specifications under oath of the 
different factual settings of the unlawful deprivation of his 
liberty by said appellees. That the Court below failed and 
neglected to ascertain and follow the will of the law in such 
case made and provided (Title 16, Sec. 801. D. C. Code 1940 
and 28 U. S. C. Sec. 454-455) requiring that the writ issue 
when the same, as did the petition for the writ herein, 
clearly disclosed numerous factual settings lawfully en¬ 
titling the issuance of said writ. Wherefore the justice in 
such cause acting for the Court below unlawfully neglected 
and failed to exercise judicial power required by Article 3, 
Sections 1, 2 of the Federal Constitution by denying the 
issuance of the writ of habeas corpus and thereby unlaw¬ 
fully continuing the deprivation of the liberty of appellant 
John A. Savage by neglecting and failing to afford him due 
process of law in the premises. 

That the Court below unlawfully and arbitrarily failed 
to follow said statutes, and denied the release of appellant 
Savage upon bail; but upon due application to this honor¬ 
able court it duly granted same, and appellant John A. 
Savage is accordingly at liberty on bond. 



a 


i 
i 

I 

STATUTES CITED AND INVOLVED. 

1940 D. C. Code, Title 16, Sec. 801: 

“Any person committed, detained, confined, or re¬ 
strained from his lawful liberty within the District, 
under any color or pretense whatever, or any person 
in his or her behalf, may apply by petition to the Dis¬ 
trict Court of the United States for the District of\Co- 
lumbia, or any justice thereof, for a writ of habeas cor¬ 
pus to the end that the cause of such commitment,! de¬ 
tainer, confinement, or restraint may be inquired ijito ; 
and the court or the justice applied to, if the facts set 
forth in the petition make a prima facie case, shall 
forthwith grant such writ, directed to the officei} or 
other person in whose custody or keeping the party so 
detained shall be, returnable forthwith before said 
court or justice.” 

STATEMENT OF POINTS UPON WHICH 
APPELLANTS RELY. 

1. The denial of writ of habeas corpus herein was the 
opposite of the exercise of judicial power required by the 
policy of Article 3, Sections 1, 2 of our Constitution. 

2. The petition presented prima facie cause for issuance 
of writ. No matter dehors the face of the verified petition 
shall be considered in the denial of the writ—not even the 
here absent insinuation that any of its material averments 
“are improbable and unbelievable, cannot deny (petitioner) 
an opportunity to support them by evidence. On this record 
it is his right to be heard.” Walker v. Johnston, 312 U. S. 
275, 287. Otherwise appellant Savage’s liberty is not only 
unlawfully restrained, but also without due process of law 
contrary to the policy of the 5th Amendment. 

3. The justice especially of Point 2 is persuasive of fav¬ 
orable consideration of invitation to consider confession of 
error herein. (P. 8 hereof) 




4 


SUMMARY OP ARGUMENT. 

1. Appellant Savage was unlawfully and unjustly de¬ 
layed in the affordance of just and lawful relief from the 
unconstitutional and unlawful deprivation of his liberty by 
appellees, said delay being occasioned by the neglect and 
failure of the Court below to exercise judicial power pur¬ 
suant to the will of the law, in the matter of said petition for 
writ of habeas corpus as required by the policy of Article 3, 
Sections 1, 2, and Article 1, Sec. 9, Cl. 2 of Federal Constitu¬ 
tion. That in said neglect and failure, the will of the justice 
acting for the Court below -was unlawfully exercised in and 
by the denial of said writ petition, (contrary to the will of 
the laws), whose sworn averments presented not merely 
one, but a number of different, factual averments, each war¬ 
ranting the issuance of said writ pursuant to the expressed 
will of the law (Title 16, Sec. 801, D. C. Code 1940 and 28 
U. S. C. Sec. 454-455). 

2. The expression of the will of the law, in Re habeas 
corpus petitions, is quite clear and complete in Title 16, Sec. 
801, D. C. Code 1940, and 28 U. S. C. Sec’s. 454-455. It is 
difficult to briefly summarize “the facts set forth in the peti¬ 
tion (tending to and which) make a prima facie case” (said 
Sec. 801; p. 3 hereof). Hence, refer pleas, to Argument, 
Point 2—and its subs A through E—(pp. 6-7 hereof) where 
the gist of same are quoted and assuredly each severally, 
and especially jointly, “make a prima facie case”. 

ARGUMENT. 

Point 1 . Failure of Court below to exercise judicial 
power, renders void its denial of the writ. 

Upon this grave Constitutional question say the Court in 
Osborn v. Bank of United States, 22 U. S. (9 Wheat.) 737, 
816, at 865— 

“Judicial power, as contra distinguished from the 
power of the laws, has no existence. Courts are the 
mere instruments of the law, and can will nothing. 
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When they are said to exercise a discretion, it is a n^ere 
legal discretion, a discretion to be exercised in discern¬ 
ing the course prescribed by law; and, when that is 
discerned, it is the duty of the court to follow it. Judi¬ 
cial power is never exercised for the purpose of giving 
effect to the will of the judge; always for the purpose 
of giving effect to the will of the legislature; or, in 
other words, to the will of the law....” 

In Erie R. Co. v. Thompkins, 304 U. S. 64, 79, say {the 
Court— 

“.. •. but law in the sense in which courts speak of it 
today does not exist without some definite authority 
behind it. ...” 

I 

| 

This same statement occurs in a dissenting opinioii in 
B. & W. Taxi Co. v. B. <& Y. Taxi Co., 276 U. S. 518, 533. j 

That the denial below of the writ was the arbitrary Op¬ 
posite of the will of the law, and is therefore void, is con¬ 
clusively demonstrated by the text of paragraphs 2, 2A, ^B, 
2C, 2D and 2E, jointly and severally, of this Argument, 
especially when each of the same is considered in the light 
of Walker v. Johnston, 312 U. S. 275, 283, 285 and 287, to¬ 
gether with the text of the Petition (App. 1-4) comprising, 
particularly, the context of each of the several quotations 
therefrom in each of its several designated paragraphs. 

Point 2. That “the facts set forth in the petition mftde 
a prima facie case,” requiring that the Court below “shall 
forthwith grant such writ” (Title 16, Sec. 801, D. C. 1940 
Code) definitely and conclusively appears from the joint 
and several consideration, as next above suggested that at 
least the following specific different portions of the text of 
the various specified paragraphs of the duly verified peti¬ 
tion for the writ of habeas corpus lawfully warranted fthe 
issuance of said writ pursuant to the policy of the law (Title 
16, Sec. 801, D. C. Code 1940 ; 28 U. S. C. 454-455) an^ of 
the Federal Constitution, Art. 1, Sec. 9, Cl. 2. 


I 

I 
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Point 2A. Paragraph 2 (App. 1-2) of said petition, re¬ 
specting the unlawful denial of due demand for a trial by 
jury, and the unlawful affordance in lieu thereof a one-man 
judge-jury in violation of the impartial jury requirement 
of 5th amendment and in violation of the exercise of judicial 
power policy of Article 3, Section 1, 2 of Federal Constitu¬ 
tion, in a cause wherein “the aggregate sentence provided 
hv law therefor was a fine of $18,700 or 180 days prison sen¬ 
tence or three years in default of payment of fine.” 

Point 2B. Paragraph 5 (App. 3) of said petition dis¬ 
closes that a specific one of said three alleged offenses un¬ 
lawfully and unconstitutionally put appellant John A. Sav¬ 
age “hence in jeopardy for the same alleged offense of 
which he had previously been duly acquitted; . . ..” 

Point 2C. Paragraph 6 (App. 3) of said petition duly 
discloses that appellant John A. Savage, “was afforded no 
notice, required by law, of the matters claimed to be re¬ 
quired of him, vrhich was a lawful prerequisite to” his 
criminal prosecution in said municipal court and that he 
“was unlawfully sentenced in deprivation of his lawful 
right to allocution proceeding the same. ’ ’ 

Point 2D. Paragraph 7 (App. 3) of said petition dis¬ 
closes that appellant John A. Savage “was unlawfully de¬ 
prived of his liberty, upon false material evidence given by 
a prosecuting witness—which took” appellant John A. Sav¬ 
age “by surprise; and the trial court unlawfully denied 
said Savage” the opportunity to duly present the evi¬ 
dence of material witnesses to disprove said false evidence ; 
wherefor “said appellant Savage” was “deprived of his 
liberty without due process of law in violation of his free¬ 
dom therefrom guaranteed by the 5th Amendment;” 

Point 2E. Paragraph 8 (App. 4) of said petition duly 
presents further definite factual averment that layman ap¬ 
pellant Savage “was denied the due right to have assis¬ 
tance of counsel” in said criminal prosecutions “required 
by the 6th Amendment, by giving relator only one day in 
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which to obtain such assistance of counsel, which wa$ an 
impossibility in such short time—which” compelled paid 
“layman to conduct his defense in proper person (and) that 
by reason thereof substantial constitutional questions and 
other potent facts, and their settings, were not before the 
trial and appellate courts by reason thereof” incident to 
prior vain procedure for relief from such unlawful convic¬ 
tion, and that is why appellant Savage in his present peti¬ 
tion well says that he now “is without remedy except by 
virtue of this great writ.” 

In Walker v. Johnston, 312 U. S. 275, 283, say the Coart: 

“. . . First. The statutes of the United States de¬ 
clare that the Supreme Court and the district colurts 
shall have power to issue writs of habeas corpus ; 2 pat 
application for the writ shall be made to the court or 
justice or judge authorized to issue the same by Com¬ 
plaint in writing, under oath, signed by the petitioner, 
setting forth the facts concerning his detention, in 
whose custody he is and by virtue of what claim of au¬ 
thority, if known? The court or justice or judge “dhall 
forthwith award a writ of habeas corpus, unless it ap¬ 
pears from the petition itself that the party is not en¬ 
titled thereto ” * * * 

As we said in Johnson v. Zerbst, 304 U. S. 458, 466, 

“Congress has expanded the rights of a petitioner 
for habeas corpus * * * it results that under the sections 
cited a prisoner in custody * * * may have a judicial 
inquiry * * * into the very truth and substance of the 
causes of his detention” * * * “Such a judicial inquiry 
involves the reception of testimony, as the language of 
the statute shows. * * * (287) * * * The Government’s 
contention that his allegations are improbable and un¬ 
believable cannot serve to deny him all opportunity to 
support them by evidence. On this record it is his right 
to be heard. * * * Reversed.” 

In Waley v. Johnston, Warden, 316 U. S. 101,104, sayj the 
Court: 

IRS. 751, 28 U. S. C. 451. 

3 R. S. 754, 28 XT. S. C. 454. 
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“The Government confesses error for the reason that 
the habeas corpus petition raises the material issue 

* * * which stand undenied on the record, and that 
upon that issue petitioner is entitled to a hearing in 
accordance with Walker v. Johnston, 312 U. S. 275 

# • * ft 


Point 3. Invitation is Hereby Extended to the Honorable 
United States Attorney to Consider the Confession of Error 
Herein as to Point 2. 

Such invitation is upon the authority of Young v. United 
States, 315 U. S. 257, 258-9, 62 S. Ct. 510, 511, 86 L. Ed. 832, 
834, and Waley v. Johnston, supra. 

Wherefore, appellants pray that the judgment below be 
reversed and the cause remanded for proceedings accord¬ 
ing to law, and for such other and further relief as to your 
Honors may seem just. 

Respectfully submitted, 

Ira. Chase Koehne, 

2803 Eighteenth St., N. W. 
Washington 9, D. C. 
Attorney for Appellants. 





APPENDIX 



JOINT APPENDIX. 


1 Filed Jan 20 1948 ! 

I 

In the District Court of the United States for the District 

of Columbia 

i 

Habeas Corpus No. 3338 

Ira Chase Koehne, 2803 18th St. N.W., Petitioner I 
John A. Savage, 1303 Fairmont St. N.W., Relatol 

v. 

W. Bruce Matthews, U. S. Marshal, U. S. Court Hciuse, 
Curtis Reid, Resident Superintendent, District Colum¬ 
bia Jail, Respondents. 

* I 

I 

Petition For Writ of Habeas Corpus. 

Now come Ira Chase Koehne, petitioner, and Johii A. 
Savage, relator, and state, show and allege 

1. That the petitioner and relator are citizens of j the 
United States and residents of the District of Columbia and 
respondent is the United States Marshal for the said Dis¬ 
trict and Curtis Reid is Resident Superintendent District 
Columbia Jail. That relator is unlawfully deprived of his 
liberty by respondents, pursuant to a number of grave Vio¬ 
lations of his substantial rights to freedom therefrjom 
guaranteed by the Federal Constitution, as hereinafter 'set 
forth; hence petitioner sues here in behalf of relator. 

2. That Relator was charged in the Criminal Division] of 
•the Municipal Court for the District of Columbia in three 
separate criminal informations with alleged crimes or 
offenses which were consolidated, and the aggregate sentence 
provided by law therefore was a fine of $18,700 or 180 d^ys 


i 

| 

l 

I 
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prison sentence or 3 years in default of payment of fine; 
that relator duly demanded a trial by jury which was unlaw¬ 
fully denied, and he was unlawfully tried by the judge in 
violation of. his freedom therefrom guaranteed by Fed¬ 
eral Constitution Article 3, Section 2 of Federal Constitu- 

7 m m i 

tion and instead of said exercise of judicial power re- 
2 lator was tried by a combination one man Judge-Jury 

in violation of his constitutional rights aforesaid; 
that relator had no notice that one of said three accusations 
against him would be tried with the other two, until he ap¬ 
peared on the morning of the trial, and over his due objec¬ 
tion he was tried thereon, with said others, and consequently 
he was denied his right “to be informed of the nature and 
cause of the accusation” upon which he was tried in time to 
be duly prepared therefor, in violation of his freedom there¬ 
from guaranteed by the 6th amendment and of his liberty 
without due process of law guaranteed by the 5th amend¬ 
ment. 

3. That two of the aforesaid three criminal offenses, one 
of which was this latter one stated in the preceding para¬ 
graph, were predicated upon an unlawful, unconstitutional ; 
regulation promulgated under the pretended authority of 

an unconstitutional Act of Congress, under which he was 
unlawfully arrested and detained pursuant to an unlawful 
warrant of arrest issued under purported authority of said 
regulation and Act of Congress, and without any jurisdic¬ 
tion therefor, in violation of his freedom therefrom guar¬ 
anteed by the Federal Constitution, article 3, section 2, and 
deprived of his liberty without due process of law in viola¬ 
tion of its 5th amendment. 

4. That each of the three aforesaid criminal offenses 
were charged against relator by and in the name of no party 
or government authorized by article 3, section 2, of Federal 
Constitution to have a controversy with or a cause against 
relator which lawfully could be the subject of the exercise of 
judicial power, against relator; and the purported power 
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exercised in the deprivation of relator’s liberty was in 
violation of his freedom therefrom guaranteed by said pro¬ 
vision of the Federal Constitution, and which unlawfully 
deprived relator of his freedom, without due process of l]aw, 
guaranteed against by its 5th amendment. 

5. That one of said three criminal offenses, which related 
to the premises at No. 1303 Fairmont Street, Northwest, 
put relator twice in jeopardy for the same alleged offense 
of which he had previously been duly acquitted; wherefor 

his said deprivation of liberty is in violation of i his 
3 freedom therefrom guaranteed by Federal Constitu¬ 
tion, 5th amendment. 

6. That relator was afforded no notice, required by law, 
of the matters claimed to be required of him, which was a 
lawful prerequisite to said criminal prosecutions; where¬ 
fore relator is deprived of his liberty without due procjess 
of law; and is furthermore so deprived because relator 
was unlawfully sentenced in deprivation of his lawful right 
to allocution preceding the same, in violation of the trial 
court’s rules having the force of law; that each of said de¬ 
privations being in violation of relator’s liberty therefrom 
guaranteed by the 5th amendment of the Federal Constitu¬ 
tion. 

7. That relator was unlawfully found guilty, sentenced 
and is being unlawfully deprived of his liberty, upon false 
material evidence given by a prosecuting witness, in the 
purported trial of relator, which took relator by surprise; 
and the trial court unlawfully denied relator the opportunity 
to duly present the evidence of material witnesses to dis¬ 
prove the said false evidence; wherefor relator is deprived 
of his liberty without due process of law in violation of his 
freedom therefrom guaranteed by the 5th amendment; and 
relator was deprived in said trial of the exercise of judicial 
power lawfully pursuant to the will of the law, but, unlaw¬ 
fully afforded according to the will of the trial judge, in 
violation of article 3, section 2 of the Federal Constitution. 

I 

I 
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8. That relator was denied the due right to have the 
assistance of counsel required by the 6th amendment, by 
giving relator only one day in which to obtain such assist¬ 
ance of counsel, which was an impossibility in such short 
time, especially with great number of facts and substantial 
questions, and the trial court held that no further time 
would be given therefor, which was also inadequate time 
for any counsel or appointed counsel, to become familiar 
with the many important phases of his defense which com¬ 
pelled relator layman to conduct his defenses in proper 
person; that by reason thereof substantial constitutional 
questions and other potent facts, with their settings, were 
not before the trial and appellate courts by reason 
4 thereof, and relator is without remedy except by 
virtue of this great writ. 

Wherefore, Petitioner and Relator each pray that the 
writ of Habeas Corpus issue from this court directed to the 
Honorable W. Bruce Matthews, United States Marshal 
and/or said Curtis Reid, commanding him to produce the 
body of relator before this court on a day at an hour named 
in said writ, in order that the legality of relator’s deten¬ 
tion may be inquired into; and for such other and further 
relief as the circumstances of this case may require and 
to this Honorable Court may seem just and proper. 

John A. Savage, 

Relator, 

1303 Fairmont St. N.W. 

Ira Chase Koehnb, (s) 

Petitioner, 

2803 18th St. N.W. 

District of Columbia, ss : 

Subscribed and sworn to as to matters of fact stated in 
the foregoing petition by John A. Savage this 20th day of 
January 1948. 

S/ Walter F. Beam hall. 

Clerk of The Municipal Court 
for the D . C . 




5 


Let the Writ of Habeas Corpus issue returnable oil the 
day of 1948 at o ’clock j m. 

Relator to be admitted to bail, bond fixed at 

Justice. 

F. Dickinson Letts, 

Justice. 

• • • * * • • * *i* 

' 

Application for Fixing Bail on Appeal. 

5 Filed Jan 23 1948 

Appeal has been duly noted herein. The fixing of the 
amount of bond of Relator, John A. Savage, on appeal is 
requested as just and to afford assistance to his counsel on 
appeal for the determination of the Constitutional questions 
of substance raised herein on matters of principle bjj the 
71 year old local realty owner Relator, incident to his 
alleged jurisdictionless sentence upon two charges of [hav¬ 
ing no rooming house permit, and one charge of having no 
occupancy permit, in which his criminal appeal bond was 
duly fixed at $200. which he deposited in cash, but layman 
relator defended himself and was incapable of raising the 
Constitutional questions and their settings herein presented. 

Wherefore, the fixing of appeal bond is justiceable and 
its fixing is urged as righteous. 

Ira Chase Koehne, 
Petitioner. 

Service of a copy hereof is acknowledged, and its fixing is 
not opposed. 

Assistant Corporation Counsel. 

4.15 PM 
22nd Jan. 48 


Issuance of writ denied. 

(s) 

January 20, 1947. 
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Attempts have been made on U. S. Atty’s. office, and Cor¬ 
poration Counsel’s office to obtain acknowledgment of 
service of a copy hereof, which were refused on the pretense 
that they represented no one except one who had been served 
with summons, which was precluded herein by denial of 
writ; Savage seems clearly under a bailable on appeal 
situation. 

/S/ Ira Chase Koehne, 
Petitioner. 

Jan. 23,1948 Denied 

S/ F. Dickinson Letts, 

Justice. 

• ••••••••• 
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39niteb States Court of Appeals 

IN THE DISTRICT OP COLUMBIA 


No. 9755 

Ira Chase Koehne, John A. Savage, Appellants j 
W. Bruce Matthews, Curtis Reid, Appellees 


APPEAL FROM TEE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


STATEMENT OF FACTS 

On January 20, 1948, Ira Chase Koehne petitionee} the 
District Court on the relation of his client, John A. Savage, 
hereinafter called the appellant, for a writ of habeas corpus 
(J. App. 1). That same day the writ was denied (Letts, 
J. (J. App. 5). 

On December 11, 1946, an information was filed by; the 
Corporation Counsel against the appellant charging him 
with using certain premises “for a purpose other thai} for 
a single family dwelling without there having been iskued 
by the Inspector of Buildings a certificate of occupancy j. 
(Information No. 24,734) (R. 71). 1 
— 

' 1 For convenience, reference to the record in Savage v. district of Colum¬ 
bia, United States Court of Appeals No. 9640, (on petition for allowance 
of appeal from the Municipal Court of Appeals) will be given in parenthe¬ 
tical references. The habeas corpus proceedings will be cited to the |joint 
appendix. On appeal from dismissal of a petition for a writ of habeas 

(i) i 





2 


He was charged in another information (No. 24,735) with 
operating the same premises on November 1, 1946, as a 
rooming house, without a license. The third information 
(No. 24,736) alleges the same misdemeanor as in the second 
information but states the offense was committed on June 
14,1946 (R. 3). ^On January 22,1947, the defendant waived 
}he right to be represented by counsel. i <Between that date 
and'February twenty-sixth, the case was continued on vari¬ 
ous occasions at the request of the defendant (R. 2). On 
February twenty-sixth the appellant refused to plead and 
on the twenty-seventh the Court entered a plea of not guilty 
(R. 33). On February twenty-sixth case was continued to 
the next day to permit appellant to retain counsel. On 
the twenty-seventh, appellant appeared without counsel and 
refused the offer of the Court to appoint counsel (R. 23). 

On February twenty-seventh the informations were con¬ 
solidated at the request of appellant in order to “save some 
expense” on appeal (R. 33, 34). The case was tried before 
the Municipal Court without a jury that day and was taken 
under advisement (R. 88). On April 12,1947, appellant was 
sentenced to pay one hundred dollars or serve thirty days 
on Information No. 24,735; one hundred dollars or thirty 
days on Information No. 24,736 and ten dollars or five days 
on Information No. 24,734. The sentences were consecutive 
(R. 2, 4, 72). 

Appellant appealed and his conviction was affirmed by the 
Municipal Court of Appeals. Savage v. District of Colum¬ 
bia, 54 A.2dj>62 (Mun. Ct. App. D. C. 1947) (R.. 98 et seq.). 

On September 12, 1947, appellant petitioned this Court 
for allowance of an appeal from the Municipal Court of 
Appeals, appearing pro se. He filed two briefs. On October 
twenty-fourth a brief in opposition to the allowance of an 
appeal was filed on behalf of the District of Columbia. 

corpus the appellate court may “properly refer” to the prior record of the 
case in the appellate court, which is to be “treated as part of the record”. 
Creamer v. Washington State, 168 U. S. 124, 129 (1897); Anderson v. 
Treat, 172 U. S. 24, 29 (1898); Dorsey v. Gill, 80 U. S. App. D. C. 9, 
148 F. (2d) 857 (1945) (and authorities cited, p. 21, n. 63). 




3 


On December 31,1947, this Court denied appellant’s peti¬ 
tion. On January 20,1948, upon failure to pay fine, appel¬ 
lant began serving his sentence. 2 

On January 29,1948, havi ng in the interim noted an appeal 
from denial of the writ of habeas corpus, appellantjwaj? re¬ 
leased onboncf by this Uourt pending second appeal 

STATUTE INVOLVED 

31 Stat. 1372 (1901), 16 D. C. Code §801 (1940): 

Any person committed, detained, confined, or restrained 
from his lawful liberty within the District, under any 
color or pretense whatever, or any person in his of her 
behalf, may apply by petition to the District Cou|t of 
the United States for the District of Columbia, or any 
justice thereof, for a writ of habeas corpus, to the end 
that the cause of such commitment, detainer, confine¬ 
ment, or restraint may be inquired into; and the court 
or the justice applied to, if the facts set forth in the 
petition make a prima facie case, shall forthwith grant 
such writ, directed to the officer or other person in wfiose 
custody or keeping the party so detained shall be^ re¬ 
turnable forthwith before said court of justice. 

SUMMARY OF ARGUMENT 


The only allegation of the petition for the writ of hapeas 
corpus~"nbt assigneJ~as~~~er'roF on' appeaFTrdm "conviction 
asserts that appellant was denied the right to the assistance 
oTcburisel. Like maoy^ if not, all, of the oth ers, this all e ga- 
tiWtsTfisufficient to make out me requIreTpr mu faci e case, 
it i s_affirmati y,Q.lx alleged that app ellant was given one da y 
in,whi ch-liLobtain cqHBfletr- It is also inferrable froml the 
petition, which was prepared by counsel, that appellant 


2 The District of Columbia Department of Corrections states that appel¬ 
lant has served ten days of a sixty-five day sentence in default of paying 
a fine on the informations listed above. He is subject to the service of 
forty-five more days if he finally earns good conduct deduction of ten days. 
He may secure his release now by paying a partially commuted fipe of 
approximately $177.00. 


I 

I 

I 


I 
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was convicted of violating a municipal regulation, punish¬ 
able by fine only, and by jail sentence only in default of 
fine, and not triable by jury. 

In view of the fact that this claim was not asserted on 
appeal, the presumption of regularity attending the judg¬ 
ment of conviction is to be given great weight. 

Further, the allegation is inconsistent with this Court’s 
record of the prior proceedings and therefore will not be 
assumed as true. On January 22,1947 the a ppel lant wa ived 
the right to be represented by co unsel . Thirmg the follow- 
ing month the case was~cbntTnued on various occasions at 
the request of the appellant. When called on February 
26, 1947, it was continued to the Iwerity-seventh to permit 
appellant to secure counsel. On the twenty- seven th the 
appellant rejected the offer of the trial judge to appoint 
counsel a nd asked for no further continuances. The appel¬ 
lant also re^eseiffedimnsetfoif appeal from his conviction. 

n 

Appellant’s petition contains seven other allegations all 
of which were assigned as errors in the appeal from the 
judgment of conviction. They were specifically considered 
and rejected by the Municipal Court of Appeals, which 
rendered two opinions. This Court denied appellant’s appli¬ 
cation for allowance of appeal on the merits. 

It is obvious that the petition for the writ was filed for 
the purpose of securing a second appeal. 

ARGUMENT I 

Allegation of Denial of Assistance of Counsel Insufficient and 

Inconsistent With Record 

The petition for writ of habeas corpus contains numerous 
allegations attacking the jurisdiction of the Municipal Court 
over the subject matter of the offenses charged, and the con¬ 
tinuity of the Municipal Court’s jurisdiction during the trial 
(J. App. 1). All of the allegations, with the exception of 
one, are based on contentions given extensive consideration 
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by the Municipal Court of Appeals in its opinions reviewing 
the conviction (R. 98 et seq., 140 et seq.). Inasmuch as 
claimed denial of the right to the assistance of counsel (J. 
App. 4) is the only contention in the petition not include^ in 
appellant’s statement of errors on which he relied in ap¬ 
pealing from his conviction (R. 10), this allegation is first 
considered. 

It is submitted tha t an allegation that appellant was gijven 
“one day in which to obtain . . assistance of co 


o meet a charge of violating a municipal regu 


lible by a fine, and by jail sentence only in default thereof, 
_and not triable‘by jury, does not make out Vie'grimq-facie 
.case required bv the statut e. 3 

That appellant was deprived of the assistance of eonnsel 


was not listeri in his statem ent, of errors (R. 10). It ivas 
not urged in appellant’s two briefs in this Court supporting 
his petition for allowance of an appeal. Viewing this record, 
the allegation must be considered in the light of the pre¬ 
sumption of regularity attending the judgment of conviction, 
which is to be given great weight where the denial of the 
right to assistance of counsel was not asserted on appeal. 4 


3 The petition does not identify the charges, much less the statutes and 
regulations on which they were based. In addition, it misstates _(Jh.App. 
1-2) the duration of the jail sentence the'^^frp^ss^ v^cou l^Tin'v^ impnsp d 
in default of paymen t offline' (R. 104-105) . It alleges appellant was tried 
In the Municipal Court for offenses punishable by fmc only. It is there¬ 
fore inferrable from the petition (as the record shows) that appellant was 
charged with petty offenses as to which he-was not entitled to a jury trial 
(R. 105). The petition also affirmatively alleges that appellant was tfiven 
“one day in which to obtain such assistance” (J. App. 4). 

4 The Supreme Court, in Johnson v. Zerbst, 304 U. S. 458, 462,! 468 

(1938), notes that petitioners had filed applications for appeal too'late. 
In Ex parte Connor, 16 Cal.2d 701, 108 P.2d 10 (1940), cer.L ^denie d sub 
nom. Connor v. People of State of California, 313 J(J. S. 542, it has (held 
that wficre^3enTal^^ <Jfi^eTi^itr“was not asserted in an appeal from a judg¬ 
ment of conviction . . . _it will Jbe presumed—under the presumption 

gf validity and regularity which attends every final jud gment—that the 
requirements as to counsel were met.” Tfie opinion cites and discusses 
■the Johnson case. 
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In addition, the allegation^^bejiig inconsistent with the 
^record m the prior proceedings, will not he assumeffto^he 
true. Dorsey v. Gill, supra at"^37 
Entries oh the' ihfUl'lliatlUUS filed show that on January 
22, 1947, the de fendant, waived t.hp riVh t. to be represented 

Jar .CQiiiiSfil (hL.2y.4-, 72). 

The entries further show that between January 22, 1947 
and February twenty-sixth the case was continued on vari- 
^ous occasions at the request of the appellant (R. 2,108). 

The trial in Municipal Court, February 27, 1947, was 
reported (R. 21, et seq.). When the case was called that day 
appellant stated to the Court “Your Honor continued this 
case from yesterday until this morning for me to geFcbuii- 
set^ 'TR- 23)- He then related “that he had appro ached 
three attorneys“who declined torepresent him. The follow¬ 
ing theh occurred (R. 23): 


^ , _ Tfie Court: Do you want me to appoint a Lawyer for 

you? 

Mr. Savage: ^o^X-.would rather do it myself than 
have an appointed lawyer. 


The appellant thereupon proceeded to conduct his own 
defense (R. 23 et seq.). A fter the trial on February 27, 
J947, the Court Jook the case under adv isement (RT 64)T 
It was set f or disposition on Ap ri l twelfth, on which date 
appellant, still representing himself, filed a motion to intro¬ 
duce testimony. On neitFer 6ccasr6n_did~appeIla nt request 
an other continuance to secure counsel. The appellant also 
represented himself on appeal 5 (being permitted to post 
cash collateral pending"*!!®, outcome). 

The foregoing data strongly suggests the possibility that 
appellant did not have the temerity to suggest on appeal 
from his conviction that he did not * ‘ competently and intelli¬ 
gently ” waive his constitutional right to the assistance of 
coun seL Johnson v. Zerbst, supra at 468. 

5 The Municipal Court of Appeals had occasion to say: “There is 
nothing in the record showing whether appellant is a lawyer, but he con¬ 
ducted his own defense skillfully and persistently with many detailed 
references to legal precedents.” (E. 108). 



ARGUMENT II 


I 

I 


Every Contention Except Denial of Assistance of Counsel 
Decided in Prior Appeal 

Appellant’s petition, prepared by his counsel, in addition 
to claimed denial of the right to assistance of counsel, dis¬ 
cussed above, alleges: (1) The Municipal Court did not 
have jurisdiction of the subject matter 6 of two of the t^iree 
offenses for which appellant was convicted because they 
were “predicated upon an . . . unconstitutional regula¬ 
tion . . . (and) ... an unconstitutional Act of 
Congress” (J. App. 2). It is further alleged that the Muni¬ 
cipal Court lost jurisdiction by denying the following Con¬ 
stitutional rights of the appellant: (2) due process, in that 
appellant was not given “notice, required by law, of the 
matters claimed to be required of him, which was a lawful 


prerequisite to said criminal prosecutions”; (3) the right 
to trial by jury; (4) the immunity against being twice put 
in jeopardy as to “one of the said three criminal offenses”; 
(6) 7 the right to be “ ‘informed of the nature and causb of 
the accusation’ upon which he was tried”; (7) due process, 
in that, in violation of Municipal Court rule, the trial court 
did not formally ask appellant if he had anything to say why 
sentence should not be pronounced (“allocution”); (8) due 
process, in that the trial court allegedly denied appellant the 
“opportunity to duly present the evidence of material wit¬ 
nesses” to “disprove false material evidence . . . which 
took relator by surprise” (J. App. 1-3). 

The prior record in this Court, reveals that the statu te 
assailed 8 is the General License Law for the District of 

6 Appellant also makes the patently insufficient allegation that the power 


exercised over the appellant by the Municipal Court was not contained 
in Article 3, Section 2, of the Constitution, which confers judicial ppwer 
upon Federal Courts (J. App. 2-3). 

7 The Municipal Court of Appeals extensively co nside red the above 
allegations in identically numbered" sections of its opinion reviewing the 
conviction (R. 98 et seq., 140 et seq.). Inasmuch as the fifth section of 
the opinion related to an assignment of error not pertinent hereinJ the 
number five is eliminated above to facilitate reference. 

8 The allegation challenging jurisdiction over the subject matter is insuffi¬ 
cient to the extent that it constitutes a mere unsupported conclusion of the 
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Columbia, specifically Section 2344 of Title 47, D. C. Code 
(1940); the regulation attacked, adopted under the authority 
of Section 2344, requires licenses for rooming houses (R. 

99, 100). The foregoing are the basis for two of the three 
informations filed. The record also reveals appellant’s 
claim of former jeopardy relates to the certificate of occu¬ 
pancy charge, the third information on which he was con¬ 
victed (R. 86, 103). 

All of the above allegations were included in appellant’s 
statement of erors filed in Municipal Court, 9 and were given 
extensive consideration in identically numbered sections * 
of the opinion of the Municipal Court of Appeals affirming 
the conviction (R. 98 et seq., 140 et seq.). In this Court 
the appellant petitioned for allowance of appeal and ex¬ 
tensively urged in two briefs the contentions above enumer¬ 
ated. A brief was filed by the Corporation Counsel. 

Where a conviction is affirmed, notwithstanding conten¬ 
tions, including former jeopardy, in both trial and appellate 
courts, the questions “cannot now be relitigated in a hearing 
on a petition for habeas corpus.” Craig v. United States, 

89 F.2d 980 (C. C. A. 9th, 1937). The writ “cannot be used 
to retry the issues, whether of law or fact.” Dorsey v. Gill, 
supra at 25. 

pleader. The petition does not identify the statute and regulation chal¬ 
lenged, (his detention herein being due to violating provisions of more than 
'one); it doe s not set forth their provisions and aver they do not apply to 
him! Hanes v. Mikell, 259 Fed. 28 (C. C. A. 4th 1919), cert, denied 250 
U. S. 645 (1919). 

9 Appellant’s statement of errors (R. 10) lists the overruling of his plea 
in bar. Appellant filed two pleas in bar (R. 24, 27, 29) only one of which 
is set out in terms in the record (R. 5). It is apparent from the certificate 
of the trial judge, (R. 86) and the opinion of the Municipal Court of 
Appeals (R. 105), that the plea not set out alleged former acquittal of 
operating the premises without an occupancy permit. The other plea 
questioned inter alia, the lack of allegedly required “notice of the rejec¬ 
tion of his applications for an occupancy permit and . . . rooming 

house licenses.” (R. 141, 5, 24, 27). 
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CONCLUSION 

As in the Craig case, the “appellant has had more than [his 
day in court.” Craig v. United States, supra at 985. The 
judgments of conviction were affirmed by the Municipal 
Court of Appeals, that court allowing an appeal from (>ne 
judgment not appealable as a matter of right (R. 98, 85). 
A second opinion was rendered by that court denying ire- 
hearing on the affirmance (R. 140 et seq.). This Court dented 
appellant’s petition for allowance of appeal on the merits, 
and finally refused rehearing of that denial. 

It is submitted that appellant applied for a writ of 
habeas corpus solely for the purpose of securing a second 
appeal, and therefore the denial of the writ by the lov^er 
court should be affirmed. 

George Morris Fay, 
United States Attorney I 
John D. Lane, 

Assistant United States Attorney. 
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IN THE 

United States Court of Appeal 

District of Columbia 

_ j 

No. 9755 ! 

. 

IEA CHASE KOEHNE, JOHN A. SAVAGE, 

Appellants, 

v. 

W. BRUCE MATTHEWS, U. S. Marshal, CURTIS REjLD, 

Appellees. 

Appeal from the District Court of the United States for the 

District of Columbia. 

REPLY BRIEF OF APPELLANTS. 

Comes now appellant John A. Savage by his co-appellant 
and counsel of record Ira Chase Koehne, and calls the 
Court’s attention t6 the fundamental fact that the State¬ 
ment of Case by appellants disclosed that the petition for 
the writ of habeas corpus states facts making a prima 
facie case in conformity with the statute involved (Title 16, 
Sec. 801 of 1940 D. C. Code), printed in brief p. 3 of both 
parties. Appellees Statement of Facts does not deny this. 

The command of said statute is that “The Court of Jus¬ 
tice applied to, if the facts set forth in the petition makb a 
prima facie case, shall forthwith grant such writ, * * 

In Walker v. Johnston, 312 U. S. 275, 283, 287, quoted 
from p. 7 of appellant’s brief, commands in such case that 
“The Court or Justice or Judge ‘shall forthwith award a 
writ of habeas corpus, unless it appears from the petition 
.itself that the party is not entitled thereto.’ ” 


i 

I 
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The Court below neglected to comply with such statutes 
in this case, and the brief for appellees’, in attempting to 
excuse such neglect, wanders far and wide—almost every¬ 
where except to the one and only due and proper place.— 
“The petition itself” from which alone such “Court * * * 
shall forthwith award a writ of habeas corpus, unless it 
appears from the petition itself that the party is not en¬ 
titled thereto.” Which, says the Court in Walker v. Johns¬ 
ton, supra, (cited and quoted from p. 7 of appellant’s brief 
herein) “results that under the section cited a prisoner 
in custody * * * may have a judicial inquiry * * * into the 
very truth and substance of the causes of his detention 

* * • Such judicial inquiry involves the reception of testi¬ 
mony, as the language of the statute shows * * * (287) * * * 
The Government’s contention that his allegations are im¬ 
probable and unbelievable cannot serve to deny him all 
opportunity to support them by evidence. * * *” 

While appellee’s brief does not directly characterize the 
averments of appellant’s habeas corpus petition herein as 
“improbable and unbelievable”, yet the same is treated in 
appellee’s brief as being kindred thereto. Hence appellee’s 
brief is vain and ineffectual and cannot warrant this Court 
in denying to appellants due process of law, including the 
rights provided by the statute (Brief p. 3 of both parties), 
writh “the reception of testimony” ( Walker v. Johnston, 
supra), and the accordance to appellants of “an oral hear¬ 
ing * * *—an opportunity to be heard upon them * * *” as 
held in Londoner v. Denver, 210 U. S. 373. House v. Mayo, 
324 U. S. 42, 45, is more definite and unmistakable in its 
language than appears in earlier cases. Therein say the 
Court “* * * Since the petition for habeas corpus was de¬ 
nied without requiring the respondent to answer, and with¬ 
out a hearing, we must assume that the petitioner’s allega¬ 
tions are true. Williams v. Kaiser, 323 U. S. 471, 473-474 

• * * (46) * * * In denying the petition, the District Court 
did not consider whether this deprivation of constitutional 
right is remediable in a Federal habeas corpus proceeding. 



Cf. Ex-parte Hawk (321 U. S. 114, 115-116). In Walpy v. 
Johnston, 316 U. S. 101,104-105, and cases cited, we pointed 
out that the writ is an appropriate remedy in the Federal 
Courts in “those exceptional cases where the conviction 
has been in disregard of the constitutional rights of the 
accused and where the writ is the only effective meaijs of 
preserving his rights” at least where “the facts relief on 
are dehors the record, and their effect on the judgment 
was not open to consideration and review on appeal.” 

* We find it unnecessary to pass on either question 
in the first instance, or to consider whether the District 
Court should have called for an answer and set the case 
for hearing. We express no opinion upon these questions, 
since the District Court rested its decision wholly on dif¬ 
ferent grounds, which we alone consider here.” And at 
p. 47 in said cause, say said Court—“The District Court 
also referred to a denial by this Court of a petition for 
certiorari, filed here after the denial by the Florida Su¬ 
preme Court of one of the applications for a habeas corpus. 
See House v. Mayo, 322 U. S. 710. The District Cburt 
thought that this was an expression ‘of the Opinion that no 
meritorious question is presented by the matters of wjhieh 
the petitioner here complains.’ But as we have often sai[d, a 
denial of certiorari by this Court imparts no expression 
upon the merits of the cause. See Hamilton-Brown Shoe 
Co. v. Wolf Brothers, 240 U. S. 251, 258; Seney v. Swift & 
Co., 260 U. S. 146, 151; United States v. Carver, 260 II. S. 
482, 490; Atlantic Coastline R. Co. v. Rowe, 282 U. S. 401, 
403-404 * * ! 

It seems startling that in their brief herein appellees 
apparently ignored the invitation to consider the conces¬ 
sion of error herein, (See appellant’s brief p. 8 dowfi to 
“Wherefore,” and to run counter to the foregoing fuijida- 
mental authorities,—statute, constitutional and judicial! 

Another startling innovation is the text of note 2, Apjpel- 
lee’s brief p. 3, which may, in the light of the modern au¬ 
thorities cited by Appellants, appears to be a plea to 


appellant Savage to disregard his constitutional and stat¬ 
utory rights,—abandon this cause—and bow on bended 
knees to the arbitrary and capricious will of pretended 
authority in the administration of the District government, 
and to pay his unlawful fine. 

The most startling feature of appellee’s brief is dis¬ 
closed by its disremembering or disregarding that, in 1901, 
“Congress has expanded the rights of a petitioner for 
habeas corpus * * Walker v. Johnston, supra, quoting 
from Johnson v, Zerbst, 304 U. S. 458, 466, (appellant’s 
brief p. 7); and likewise unduly bypassing the Supreme 
Court decisions herein and hereinbefore cited, exemplify¬ 
ing said “expanded * * * rights” appellees seem, in the 
footnote to pp. 1, 2 of their brief, to be urging this Hon¬ 
orable Court to herein apply the 1897 and 1898 cited au¬ 
thorities, (which are applicable alone to the repealed prior 
statutes) to, and to thereby contribute to, a misconstruc¬ 
tion of the replacement 1901 statute (p. 3 of briefs of both 
parties) in which “Congress has expanded the rights of a 
petitioner for habeas corpus * * * Walker v. Johnston, 
supra. 

Wherefore, to afford appellant’s due process of law 
including the benefit of said “expanded * * * rights” pro¬ 
vided by the Congress, and of the later exemplifying deci¬ 
sions of our Supreme Court, and the administration of 
substantial justice in this cause, appellants pray that the 
Court below may be reversed, and that this cause be re¬ 
manded to the District Court with directions that the writ 
of habeas corpus be issued, and that due proceedings be 
had thereon, with the exercise of the right, affordable in 
civil actions, to amend the pleadings when and if the same 
be duly prayed. 10 Syl. Dorsey v. Gill, 80 U. S. App. D. C. 
9, 148 F. 2d 857. 

Respectfully, 

Ira Chase Koehne, 

2803 - 18th Street, N. W., 
Washington 9, D. C. 



